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NAVAL RESERVE LAW PROGRAM 


RESERVE ID CARD CHANGE 


BUPERSINST 5512.2, of 12 July 1957, cancels the 
Armed Forces Identification Card, DD Form 2N (In- 
active) and directs the issuance of the Uniformed Serv- 
ices “Identification and Privilege Card,” DD Form 1173, 
to Reserve personnel in the inactive-duty, as opposed to 
extended active-duty, category. Members of the Naval 
Reserve not on extended active-duty shall be issued 
DD Form 1173 in lieu of ID Cards which they now 
possess. The completion date for this changeover has 
been set for 31 December 1958. In general, the proce- 
dure for obtaining the new ID Card is: (1) Make ap- 
plication on DD Form 1171 (obtainable at any U. S. 
Military Installation); (2) Certification of this form 
by the individual’s administrative commander; and (3) 
Issuance of DD Form at any U. S. Military Installation 
upon presentation of a properly certified Form 1171. 

Commanding Officers of Reserve Drill Units are to 
make arrangements for the issuance of DD Form 1173 
to all members and associate members of their units. 


ACTIVE-DUTY TRAINING 


The August 1957 issue of The JAG Journal made an- 
nouncement of the convening dates together with dis- 
district quota assignments for the fiscal 1958 National 
Resources Conferences. 

While it is realized that at this time the first two of 
these conferences, those scheduled for Burlington, Vt., 
and Sioux Falls, S. D., will have been completed, it is 
considered of sufficient importance to again call to the 
attention of inactive reserve lawyers the opportunity 
afforded by those conferences still to be convened. 

The number of the conferences scheduled together 
with their diversity of location offers an advantage by 
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making available, in the immediate vicinity of an offi- 
cer’s home, an authorized training billet. This in turn 
increases the possibility of obtaining active-duty train- 
ing orders inasmuch as it either reduces the trans- 
portation cost chargeable to the district or may, in 
many instances, eliminate transportation costs entirely. 
Further, for those officers who are in need of promo- 
tion points in order to maintain their eligibility for 
promotion, these conferences will allow an opportunity 
to apply for active duty training orders without pay 
and allowances, which in view of present reduction in 
training funds, would assure the officer of completing 
his annual two-weeks training duty. 

The material presented at these conferences covers 
all phases of our national economy and the relation of 
economic factors to political, military, and psychological 
factors. In addition, material is presented covering 
national and departmental aspects of joint strategic 
planning, national policy planning, and peacetime and 
potential wartime governmental organizations together 
with wartime controls. 

This material is presented by a team of Army, Navy, 
Air Force, and Marine officers from the faculty of the 
Industrial College. The conference extends over a two- 
week period with each conference schedule involving 
four hours a day, five days a week. It consists of ap- 
proximately thirty illustrated lectures, group discus- 
sions, a few movies, and usually a field trip to a local 
industrial plant. 

All inactive-reserve officer-lawyers are eligible to ap- 
ply for active-training duty orders to attend one of 
these conferences provided they have not received this 
instruction in previous conferences. Application for 
this training duty is made in the usual manner by ap- 
plying to the Commandant of your Naval District. 
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PRETRIAL AGREEMENTS AS TO GUILTY PLEAS 
IN GENERAL COURTS-MARTIAL 


SECNAVINST 5811.1 of 11 September 1957 
edvises convening authorities of general courts- 
martial of their authority to make pretrial agree- 
ments to reduce charges and/or to mitigate 
punishment in cases where the accused pleads 
guilty. 

The prearranged plea, or pretrial agreement 
represents a sensible practice utilized for many 
years in criminal administration, both civil and 
military (Army), to eliminate expensive and time- 
consuming trials on minor charges which do not 
justify extensive litigation and also on serious 
charges where a plea of guilty will greatly shorten 
a resulting court-martial. Properly administered, 
the practice is thoroughly ethical. The instruction 
insures that every right guaranteed to an accused 
will be safeguarded and that the province of the 
court in adjudging what it considers to be an appro- 
priate sentence will not be invaded. 

The pretrial agreement system has the capabili- 
ties to simplify and speed up the administration of 
justice in the Navy. Properly utilized and admin- 
istered, it will save millions of dollars in naval ap- 
propriations, conserve manpower resources both in 
terms of prisoners and guards, expedite the admin- 
istration of naval justice, and substantially reduce 
the brig population. 

The success of the system depends, however, 
upon its enthusiastic use by the convening author- 
ities of general courts-martial. Only when used 
effectively, can its capabilities be fully developed. 

The pretrial agreement system and its proper use 
will be discussed in a forthcoming article in the 
Journal by Vice Admiral J. L. Holloway, Jr., Chief 
of Naval Personnel, and Rear Admiral Chester 
Ward, Judge Advocate General. 


The instruction is as follows: 


“SECNAV INSTRUCTION 5811.1 


11 Sep 1957 
From: Secretary of the Navy 


To: All Ships and Stations 

Subj: Pretrial Agreements as to Guilty Pleas 
in General Courts-Martial 

Encl: (1) Memorandum of Pretrial Agree- 


ment 


1. PURPOSE. The purpose of this instruction is 
to advise convening authorities of general 
courts-martial of their authority to make pre- 
trial agreements to reduce charges and/or to 
mitigate punishment in cases where the accused 
pleads guilty. 

2. DISCUSSION. Under the provisions of the 
Uniform Code of Military Justice it is legal and 
proper for the convening authority to make a 
pretrial agreement as to charges and specifica- 
tions upon which the accused will be tried and/ 
or the maximum sentence which will be finally 
approved by the convening authority if the ac- 
cused pleads guilty. Experience has shown that 
opportunities for advanced planning, savings 
in money and manpower, and a more expeditious 
administration of justice can be effected by such 
agreements. 

3. ACTION. Convening authorities and their 
staff legal officers will take the necessary action 
to insure that the rights of accused persons are 
fully protected in cases where there is a pretrial 
agreement. To that end the following proce- 
dure shall apply: 

a. The offer to plead guilty must originate 
with the accused and his counsel and should be 
submitted to the assigned trial counsel who will 
conduct all arrangements as to the offer and 
make recommendations to the convening au- 
thority through the Staff Legal Officer with re- 
spect thereto. Whether or not the convening 
authority enters into such a vretrial agreement 
is a matter within his discretion. The agree- 
ment, if made, must be in writing in a similar 
form to that set forth in enclosure (1), must be 
personally signed by the convening authority 
and the accused and witnessed on behalf of the 
accused by his counsel. The sentence which will 
ultimately be approved by the convening author- 
ity pursuant to the agreement should, under all 
the circumstances of the particular case, be ap- 
propriate for the offense. 

b. The offer of the accused to plead guilty will 
not be accepted if the Government has reason to 
believe that the evidence which it will be able 
to produce at the trial will be insufficient 
to convict. Unreasonable multiplication of 
charges which might tend to persuade the ac- 
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cused to enter into a pretrial agreement shall be 
avoided. Nor shall an accused be induced to 
plead guilty to a lesser included offense by pre- 
ferring more serious charges, as for example, 
preferring a charge of desertion where the evi- 
dence indicates that unauthorized absence is 
the appropriate charge. 

c. Under no circumstances will the court be 
in any way informed of any negotiations be- 
tween counsel and the convening authority on 
the subject of a pretrial agreement; of any such 
agreement existing at the time of trial; or of 
any such agreement made and later rejected by 
the accused to permit a plea of not guilty. A 
pretrial agreement will not preclude the ac- 
cused from presenting matter in mitigation and 
extenuation and defense counsel has a continu- 
ing duty, despite such agreement, to vigorously 
represent the accused before the court with re- 
spect to the sentence to be adjudged. 

d. In all cases where there is a pretrial agree- 
ment followed by a guilty plea of the accused, 
the agreement in a form substantially similar 
to enclosure (1) shall be made an enclosure to 
the review of the Staff Legal Officer prescribed 
by paragraph 85 of the Manual for Courts- 
Martial, United States, 1951. 

4. EFFECTIVE DATE. This Instruction shall be- 
come effective upon issuance. 


/s/ Thomas S. Gates, Jr. 
Secretary of the Navy 


MEMORANDUM OF PRETRIAL 


AGREEMENT 
UNITED STATES 
Vv ESSE 
|. a er een 
dn iveegy al Name —_ Rate/Rank Serial/Service No. 


| a aa ee ee eS ee , the accused in 
a General Court-Martial, do hereby certify that 
for good consideration and after consultation 
with my Counsel, that I do agree to enter a vol- 
untary plea of GUILTY to the charges and speci- 
fications listed below, provided the sentence as 
approved by the convening authority will not 
exceed the sentence hereinafter indicated by 
me: 

That it is expressly understood that for the 
purpose of this agreement the sentence is con- 
sidered to be in these parts, namely: the puni- 
tive discharge, period of confinement or re- 
straint, the amount of forfeiture or fine, and 
reduction in rate or grade; 
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That should the court award a sentence which 
is less, or a part thereof is less than that set 
forth and approved in the agreement, then the 
convening authority, according to law, will only 
approve the lesser sentence; 

That I am satisfied with my Defense Counsel 
in all respects and consider him qualified to 
represent me in this Court-Martial; 

That this offer to plead guilty originated with 
me and my Counsel; that no person or persons 
whomsoever, have made any attempt to force or 
coerce me into making this offer or in pleading 
guilty; 

That my Counsel has fully advised me of the 
meaning and effect of my guilty plea and that 
I fully understand and comprehend the mean- 
ing thereof and all of its attendant effects and 
consequences ; 

That I understand that I may withdraw this 
plea at any time before sentence but not after 
sentence is adjudged; 

That I understand this offer and agreement 
and have been advised that it can not be used 
against me in the determination of my guilt on 
any matters arising from the charges and speci- 
fications made against me in this Court-Martial. 


GUILTY PLEA 


CHARGES PREFERRED BY ACCUSED TO: 


Article + Description Article+ Description 


1. 
2. 
3. 


Sentence as approved by Convening Authority 
agreeable to accused 


1. Punitive Discharge (Character of and if on 
probation, terms thereof) 

2. Confinement or Restraint (Amount and 
Kind) 

3. Forfeiture or Fine (Amount) 

4. Reduction to (Rank or Grade) 


| BNE he 1 RR) Re Pe ES 
Name of Accused Date and Place 

WINS. ihn ddiocdiininn (Defense Counsel, Date 
and Place) 

RE (Name, Date and Place) 

From: Convening Authority 

To: Deiense Counsel 

Via: Trial Counsel 

The foregoing agreement is (approved) 


(disapproved). 


(Signature, Rank, and Title of 
(Convening authority) 
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DEPOSITIONS IN COURT-MARTIAL TRIALS 


COMMANDER GAY E. MILIUS, JR., USNR 


This article, the second of a series of articles on 
the subject of depositions, is being published in two 
parts. The second part of the article, dealing with 
the taking of depositions and their use during trial, 
will appear in a subsequent issue of the Journal. 


SPECIAL COURT-MARTIAL had been 

convened on board a ship to try an en- 
listed man for offenses committed during a 
liberty ashore. The trial was scheduled to be 
held at sea, and once the ship sailed it was 
obvious that civilian witnesses would be unable 
to appear before the court. Two officers on 
board, who had been appointed trial and de- 
fense counsel of the court, decided that deposi- 
tions would be required from the witnesses 
ashore. 

Having determined that depositions should 
be taken, and having obtained permission to go 
ashore, the pair departed equipped with pencil 
and paper and a Manual for Courts-Martial, 
1951. The two officers were unaccompanied by 
a reporter and no officer had been appointed to 
take the depositions. The trial counsel ad- 
ministered an oath to each witness, but no indi- 
cation was made on the deposition as to what 
oath was so administered. He then interro- 
gated each witness and the defense counsel 
cross-examined. The trial counsel, however, 
failed to include within the depositions any 
identification of the accused. In addition, 
since there was insufficient time to prepare 
typed copies of the proceedings for signature 
by the witnesses, the trial counsel authenticated 
each deposition. Later, when the trial com- 
menced, the depositions were read into the 
record as the complete case of the prosecution. 
There was no objection by the defense. The 
accused was found guilty as charged. 

Here, we find a series of depositions ad- 
mitted into evidence which were taken without 
designation of authority to the trial counsel; 
and with no indication that the examination 
was conducted before any duly designated offi- 
cer or civilian. These requirements are set 
forth by Article 49 (c), UCMJ. 

When the case reached a board of review, the 
charges were dismissed. The board concluded 
that the depositions were abortive and held 
that the trial counsel had exceeded his author- 
ity. 

“1. NCM 114, Johnson, 3 CMR 448. 





A similar case, decided by the United States 
Court of Military Appeals, substantiates the 
board’s decision.’ 

The purpose of this article is to assist in pre- 
venting such occurrences by providing a guide 
for use in conjunction with the Manual. 


WHAT ARE DEPOSITIONS? 


At the outset, the position which depositions 
take among written testimonial documents must 
be understood. A great difference exists be- 
tween (a) a statement, (b) an affidavit, and 
(c) a deposition. 

(a) A statement is the written testimony of 
an individual set forth in narrative form. 

(b) An affidavit is a voluntary written or 
printed declaration or statement of fact, usu- 
ally in narrative form, and confirmed by oath 
or affirmation of the party making it. It is 
taken before an officer having authority to ad- 
minister oaths. As a general rule, affidavits 
are not admissible at a trial as evidence of truth 
of the matters stated because they are hearsay 
assertions. However, if it so desires, the de- 
fense may introduce affidavits or other written 
statements as to the character of the accused 
and as to matters in extenuation of a possible 
sentence.® 

(c) A deposition is a written declaration 
under oath which is made upon notice to the 
adverse party for the purpose of enabling him 
to attend and cross-examine. The giving of 
notice and the opportunity to cross-examine 
especially distinguish a deposition from an 
affidavit. 

Because of the provisions of the Sixth Amend- 
ment to the Constitution of the United States, 
the use of depositions against an accused in a 
criminal proceeding in the Federal courts is 
limited. Article 49, UCMJ, provides for the 
use of depositions by both litigants in courts- 
martial trials and other military tribunals. 
Thus, there is a basis for the words of the late 
Judge Brosman speaking for the United States 
Court of Military Appeals when he said: “We 
recognize the broad use of depositions against 
a defendant in criminal cases is peculiar to 
military law, and that it arises justifiably from 
the difficulties in obtaining witnesses—which 
difficulties are unique to law administration in 





2. U.S. v. Valli, 7 USCMA 60, 21 CMR 186. 
3. MCM, 1951, par. 1466. 
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the Armed Forces. * * * Due to the mobility 
of military personnel, key witnesses are not 
infrequently unavailable for call at the time of 
a particular trial, and their testimony must be 
introduced through the use of depositions.” + 

Consequently, depositions must be used with 
care, in the proper time and place, and they 
must be prepared in strict accordance with Ar- 
ticle 49 of the Code, with decisions of the 
United States Court of Military Appeals, and 
with provisions of the Manual.° 


TYPES OF DEPOSITIONS 

There are two types of depositions: (1) oral, 
and (2) written. 

Oral depositions are those taken on oral ex- 
amination of the witness, the questions and an- 
swers later being reduced to writing. 

Written depositions are written interroga- 
tories or questions propounded by the prosecu- 
tion and defense which are reduced to writing 
prior to submission to the witness whose testi- 
mony is to be taken and the answers thereto 
properly sworn to and reduced to writing. 


WHEN TO CONSIDER TAKING DEPOSITIONS 


The deposition of a prospective witness may 
be taken before charges are referred to trial 
but after they have been signed by the accuser. 
Further, it may be taken at any time after 
charges have been referred to trial by a con- 
vening authority.°® 

The prosecution may not use depositions in 
capital cases unless the convening authority 
before trial directs the case be treated as non- 
capital or there is express consent by the ac- 
cused to the admission of the deposition.’ 

An offense is capital when the maximum pun- 
ishment which a general court-martial may 
adjudge includes the death penalty.® 

If there are two charges, one capital and one 
non-capital, and the deposition being considered 
is in furtherance of the prosecution of the non- 
capital charge, it is permissible to use it against 
the accused.’ 

In all cases the testimony to be adduced 
through a deposition must be relevant and ma- 
terial and not cumulative. This does not, how- 
ever, preclude the possibility of the evidence 
being corroborative, as corroborative evidence 


4. U.S. v. Drain, 4 USCMA 646, 16 CMR 220. 

5. U. S. v. Miller, 7 USCMA 23, 21 CMR 149; U. S. v. Valli, 7 
USCMA 60, 21 CMR 186; MCM, 1951, pars. 117 and 145. 

6. MCM, 1951, par. 1176, j. 

7. U. S. v. Young, 2 USCMA 470, 9 CMR 100; U. S. v. Horner, 2 
USCMA 478, 9 CMR 108. 

8. MCM, 1951, par. 15a (2), (3). For a list of the major offenses 
which are capital under the Code, see Depositions by CDR G. W. 





Martin, USN, December 1950 issue of the JAG Journal. 
9. U. S. v. Gann, 3 USCMA 12, 11 CMR 12. 
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may be of vital importance to either party.’® 
Furthermore, a deposition should never be used 
as a means of personal convenience. It may be 
a handy, if not an essential, tool in the hands of 
counsel but it is, even under the most favorable 
circumstances, a relatively poor substitute for a 
witness on the stand. A stronger impression 
is made when a court can view the general de- 
meanor of the witness and hear him relate his 
testimony." 


The Manual places the responsibility for mak- 
ing the preliminary determination to take a 
deposition upon the accuser, the investigating 
officer, the commander to whom the sworn 
charges have been forwarded, the trial counsel, 
the defense counsel, or the summary court of- 
ficer. This determination depends on the cir- 
cumstances surrounding the case.” 

Article 49 does not require the prior approval 
of a convening authority to validate the taking 
of testimony by a deposition. However, that 
functionary should not be ignored. The action 
under the statute is negative rather than posi- 
tive.“ Nevertheless, an authority competent to 
convene a court-martial for a trial of the charges 
at hand may forbid the taking of a deposition 
for good cause.'* Furthermore, if the request 
is submitted to the law officer or the president 
of a special court, the request should be re- 
ferred to the convening authority if it is deemed 
that the deposition should be forbidden for 
good cause.*® ; 

A matter of conjecture exists as to the mean- 
ing of “for good cause”. This phrase, per- 
haps, encompasses such things as the wholesale 
taking of merely cumulative depositions that 
would be irrelevant, or may constitute delaying 
or frivolous tactics by a party to the case.” 
Any testimony which will not be productive of 
material evidence necessary in the furtherance 
of a case and which could cause the failure of 
justice should not be the subject of a deposition. 
If there is insufficient showing that the testi- 
mony would be material, it would be proper to 
deny a request for a deposition. Further, the 
requested authority may exercise discretion in 
ordering a deposition to be taken. In all cases, 
it is of utmost importance that one party should 


10. Depositions by Capt. J. C. Burke, Jr., USAF, Air Command & 
Staff School Pamphlet. 

11. Depositions by CDR G. W. Martin, USN, December 1950 issue of 
the JAG Journal 

12. Article 49, UCMJ; MCM, 1951, par. 30e and par. 117a, g; Army 
Pamphlet No. 27-10, Trial Counsel and Defense Counsel. 

13. U.S. v. Ciarletta, 7 USCMA 606, 23 CMR 7. 

14. MCM, 1951, par. 117g; Army Pamphlet 27-9, (66a). 

15. Ibid. 

16. Depositions by CDR G. W. Martin, USN, December 1950 issue of 
the JAG Journal. 
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be afforded an opportunity to oppose the other’s 
request for such testimony by demanding the 
physical presence of the witness at the trial.’ 

Consideration should be given to taking either 
an oral or written deposition in every instance 
when it appears that a witness, essential and 
indispensable in a case, either for the prosecu- 
tion or the defense, may not be available when 
the case goes to trial. More specifically, a de- 
position should be considered when it appears 
that a witness may die before trial, but is still 
capable of testifying; where it is apparent that 
the witness is too old and feeble to appear be- 
fore a court; where the sickness of the witness 
is such that attendance at the time of trial is 
impossible; where prolonged continuances in 
anticipation of recovery would cause an injus- 
tice to one of the parties; where bodily infirm- 
ity renders a witness unable to appear in court 
on any future occasion ; where imprisonment of 
the witness renders his appearance in court 
either impossible or impracticable under exist- 
ing circumstances; where military necessity 
dictates that the witness be unavailable; where 
non-amenability to process precludes compul- 
sory attendance; where other reasonable cause 
exists; and whenever it is determined that the 
witness is beyond the specified distances pre- 
scribed by Article 49 of the Code.’* 

Depositions are a means to preserve testi- 
mony. Although the situations set forth above 
are present and warrant the taking of a deposi- 
tion before trial, the document cannot be en- 
tered into evidence unless the conditions of ad- 
mission delineated in Article 49, UCMJ are met. 
However, prompt action and due diligence 
should prevail in securing proper depositions 
when there is reason to believe that an im- 
portant witness will not be available at the time 
the court-martial convenes to try the case. 

The question of confrontation which arises 
when depositions are used has been settled.” 
When an accused has been afforded the right of 
cross-examination by a legally trained lawyer 
with the opportunity to make that cross-exami- 
nation, the accused’s right of confrontation 
gives way to the absolute necessities of the serv- 
ice.*°. This conclusion is one which naturally 
follows the Congressional grant of the right to 
obtain evidence by the use of depositions be- 
cause that grant is bottomed upon the unique 


17. U. S. v. Valli, 7 USCMA 60, 21 CMR 186. 

18. Depositions by Capt. J. C. Burke, Jr., USAF, Air Command & 
Staff School Pamphlet. 

19. U. S. v. Sutton, 3 USCMA 220, 11 CMR 220; U. S. v. Miller, 7 


USCMA 23, 21 CMR 149; U. S. v. Parrish, 7 USCMA 337, 22 
CMR 127. 


20. U.S. v. Sutton, 3 USCMA 220, 11 CMR 220. 





position of the military with its continual shift- 


’ ing of personnel. 


DETERMINING TYPE OF DEPOSITION TO USE 


As there are two types of depositions, written 
and oral, some concern may be experienced in 
determining which to use under particular cir- 
cumstances. 

In making the decision as to which type of 
deposition to use, an important factor is the evi- 
dence expected to be obtained by the deposition. 
For example, in examining a bank official upon 
facts relating to the existence of a bank account 
in the accused’s name when an offense dealing 
with a bad check has been alleged, unless the 
official is located in close proximity to the sta- 
tion where the trial will be held, it is simpler to 
prepare written interrogatories. The informa- 
tion desired may be easily acquired by questions 
requiring simple “yes” or “no” answers. But 
where the witness is the victim of an assault 
and his testimony is the crux of the prosecution, 
written cross-examination may be unsatisfac- 
tory. 

When a prospective witness is about to be 
transferred to a new and distant station, an 
oral deposition should be taken if it is not 
deemed advisable for the witness to be retained 
until the trial has been completed. 

Needless to say, the use of written depositions 
should be kept to a minimum as being an ex- 
tremely poor means of presenting evidence, and 
oral depositions should be taken whenever there 
is the possibility that a witness cannot testify in 
person. 


PREPARING TO TAKE A WRITTEN DEPOSITION 


Strict adherence to statutory procedure must 
be followed in taking a deposition in order for 
it to be competent and admissible. The Cvurt 
of Military Appeals will not permit half-way 
measures.” 

According to the provisions of paragraph 
117b of the Manual, the side desiring a deposi- 
tion on written interrogatories will notify the 
opposing party in writing and at the same time 
will submit to the opposing counsel a list of the 
interrogatories which he desires to propound to 
the absent witness. The opposing counsel is 
given an opportunity to examine the interroga- 
tories and has a reasonable time for the prepa- 
ration of cross-interrogatories and objections. 
Should he have no cross-interrogatories or ob- 
jections, counsel should note this fact above his 
signature directly following the final question 
of the opposition. It is essential that the op- 
posing party have due notice of the intention to 
21. U.S. v. Valli, 7 USCMA 60, 21 CMR 186. 
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obtain a deposition so that he may be able to 
object to the taking.” 

When the papers containing the written in- 
terrogatories, cross-interrogatories, and any ob- 
jections thereto have been completed to the sat- 
isfaction of both counsel, they will be submitted 
to the convening authority if the court is not 
in session. If the court is in session, they will 
be presented to the law officer where trial is by 
general court-martial or to the president where 
trial is by special court-martial. When the 
exigencies of the service render it impractical 
to submit the papers to the convening authority, 
the matter should be referred to other competent 
authority by the most expeditious means. If 
submitted to the law officer, or president of a 
special court-martial, that officer should ex- 
amine the papers and may approve or forbid the 
taking of the deposition. If he deems the depo- 
sition should be forbidden for good cause, the 
papers should be referred to the convening au- 
thority. 

Additional interrogatories considered neces- 
sary to elucidate the whole subject of the testi- 
mony to be given by the witness may be pro- 
pounded on behalf of the convening authority 
or the court. Occasionally, a court may desire 
a deposition which has not previously been ob- 
tained. In such event, the court may direct 
counsel to submit to it appropriate interroga- 
tories. All parties in interest must be given 
full opportunity to file cross-interrogatories and 
additional interrogatories, direct and cross, as 
desired. It should be noted that when the de- 
fense in a capital case submits interrogatories, 
cross-interrogatories may be submitted. 

If the interrogatories and cross-interroga- 
tories are submitted to the law officer or presi- 
dent of a special court-martial, objections on 
any known ground then may be made and 
passed upon. 

In many instances, written depositions are 
completely unsatisfactory because of their na- 
ture. Under the circumstances, arrangements 
should be made for an oral deposition. If the 
prospective witness is located at such a distance 
as to make it impractical for counsel and the 
officer designated to take the deposition to 
travel to him, an appropriate letter requesting 
a trial counsel, a defense counsel, and an 
officer to take the deposition may be directed to 
the commanding officer of the military establish- 
ment nearest the residence of the witness. 
When those appointments are made, the coun- 
sel should communicate with each other to be 
certain that the persons taking the deposition 
22. U.S. v. Valli, 7 USCMA 60, 21 CMR 186. 





JAG JOURNAL 


are completely apprised of all details of the case. 
Counsel at whose instance the deposition is 
taken should prepare a memorandum contain- 
ing the points to be covered by the oral exami- 
nation and forward it to the counsel at the dis- 
tant point so that he may be prepared to in- 
terrogate the witness. In this manner,,. the 
accused and Government will have the benefit 
of representation at the point of deposition and 
proper examination may ensue. 

A point which must also be considered in 
making preparations to take both written and 
oral depositions is that for such a document to 
be admissible before a general court-martial, 
the accused must be represented by qualified 
counsel. 

Although preferable, it is not essential that 
the accused be represented by the same counsel 
at the taking of a deposition as at the trial. No 
waiver exists because of the failure of the de- 
fense to object at trial to the admission into 
evidence of a deposition improper in this re- 
spect.” 

Here a problem may be presented to a small 
command. After charges have been preferred, 
and before they are referred for trial, there is 
no way of knowing with absolute certainty the 
type of court before which the case will be tried. 
In many instances, on the basis of testimony 
elicited by deposition, together with all other 
evidence, a convening authority may decide to 
refer the case to either a general court-martial, 
a special court-martial, or a summary court- 
martial, to dismiss the charges, or to impose a 
nonjudicial punishment. Consequently, it is 
not practical in every case to require that de- 
fense counsel be qualified under Article 27b (2) 
whenever a deposition is tobe taken. Inasmall 
command qualified officers who are lawyers in 
the sense of Article 27 are not always available 
when it becomes necessary to secure depositions. 
Circumstances dictate the action to be taken in 
this situation. Perhaps it is advisable to rec- 
ommend that the taking of a deposition be de- 
layed, where possible, until the reference to trial 
has been signed by the convening authority or, 
if that is impossible, make an effort to appoint 
qualified counsel. 

Once a deposition has been taken, there is 
little possibility that counsel will be successful 
in a move to retake it. It is, therefore, of ut- 
most importance that a deposition be taken 
with care, diligence, and the same regard ac- 
corded the examination of the witness at the 
trial. 

23. U. S. v. Sutton, 3 USCMA 220, 11 CMR 220; U. S. v. Drain, 4 

USCMA 646, 16 CMR 220. 
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In written depositions where communication 


with the officer appointed to take the deposition ~ 


is difficult, it is essential that any special in- 
structions be included with the interrogatories. 
These instructions may be included on the ques- 
tion form or in the letter of transmittal. This 
is of special importance where the deponent is 
the citizen of a foreign nation and there is the 
chance that he does not read or speak English. 

An interesting example of a written deposi- 
tion prepared without furnishing sufficient in- 
structions to the officer appointed to take it 
appeared in an unpublished Navy Board of 
Review case.** In this case, a written deposi- 
tion was properly prepared in the normal 
manner for the deponent who had been the 
victim of assault by the two accused. The de- 
ponent was an officer in the Columbian Navy 
who, at the time the deposition was forwarded 
to him, was stationed in Cartegana. The depo- 
sition was taken before a U. S. Naval Attaché 
at the Consulate and the deponent’s answers 
were recorded in English. However, the dep- 
osition did not indicate either the ability of the 
deponent to understand English or the fact that 
an interpreter had been used to translate into 
Spanish the questions which had been written 
in English. It was held that the procedure 
prevented the accused from acquiring any in- 
formation as to the reliability of the contents of 
the document and from attacking any possible 
incorrectness of translation. The findings were 
set aside and a rehearing ordered. The point 
of this case is not to rely on any other officer 
to know the intricate rules of law pertaining to 
depositions, but to give him all the legal details 
in order for him to perform his function cor- 
rectly. 

To facilitate the initiation and taking of a 
written deposition, a Department of Defense 
form (DD 456) has been provided. A copy of 
this form is reproduced on pages 560, 561 and 
562 of the Manual. Care must be taken in its 
completion, especially page one. The caption 
in the first block of that page should contain the 
name of the accused, his grade or rank, serial 
number, and organization. This is essential for 
future identification. In the next blank in the 
same box, the full name of the prospective de- 
ponent should be inserted. If he is in the mili- 
tary service, his rank or grade and serial num- 
ber should be included. For clarity, the 
word, “stationed” or “resided,” should be 
stricken and the deponent’s complete address 
inserted in the next blank. The next line should 
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contain the type of court in which the deposition 
will be used. If this has not been determined, 
then insert the words, “a court-martial,” and 
note the fact that the case has not been referred 
to trial. 

The second box on the form is a request to the 
Commanding officer at the military establish- 
ment which is nearest to the residence of the 
deponent to cause the deposition to be taken. 
The name of the command from which the dep- 
osition originates should be inserted in the first 
blank. Following that is a space for the date of 
the request. In the next blank, on the second 
line, insert the title and address of the person 
who is requested to cause the deposition to be 
taken. The request must be signed by the trial 
counsel, the defense counsel, the law officer, or 
the convening authority who has authorized the 
deposition to be taken. It is also essential that 
the official title, rank or grade, and organization 
of the officer signing the request be included. 

The third box is to be completed by the officer 
at the distant command who causes the depo- 
sition to be taken. The first blank contains the 
correct title and address of his military es- 
tablishment which is followed by the date of his 
action. After the word “TO:”, the name of the 
officer who is directed to take the deposition 
and who will administer the oath to the de- 
ponent is inserted. This completes the first 
phase of taking a written deposition. 

There does not appear to be any space on the 
form for notation by the convening authority 
who has authorized the deposition to be taken. 
Although not usually done, he may sign in the 
second box. Perhaps it would be better to ap- 
pend to the form a letter to the convening 
authority, or to the officer who has the power 
to prohibit the taking, requesting that the dep- 
osition be taken and on which an endorsement 
has been placed granting the request. Form 
DD 456 could be revised to be more complete 
and more easily understood. Until such a time 
as that is done, however, it will be necessary to 
follow with care the instructions given on the 
notes on the left-hand side of the first page. 


PREPARING TO TAKE AN ORAL DEPOSITION 


Although DD form 456 may be modified for 
use in taking oral depositions, its use is not 
recommended. In its place, the following pro- 
cedure is submitted for consideration: The 
party desiring the oral deposition should make 
a letter request to the convening authority or to 
the authority empowered to convene a court- 
martial for the trial of the charges. A copy of 
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the letter should be forwarded to the opposite 


party at that time. If the charges have not 
been referred for trial, the letter should include 
a request for appointment of counsel as well as 
a request that a qualified officer be appointed 
to take the deposition. Also to be included is 
the location and suggested date on which the 
deposition is to be taken. Following is an ex- 
ample of such a request together with a sample 
direction from the convening authority that 
the deposition be taken: 
8 May 1957. 

From: Staff Legal Officer 

To: Commanding General, First Marine Aircraft 
Wing, FMF Pacific 

Deposition of Sgt. Max Maple, 945679, USMC, 
in case of Pvt. Allen Dole, 122334, USMC, 
H&HSgq, request for 

1. It is requested that permission be granted to take 
the oral deposition of Sgt. Max Maple, 945679, USMC, 
as a prospective witness in the case of Pvt. Allen Dole 
which has not yet been referred to trial. 

2. The charge preferred on 18 April 1957, against 
Pvt. Dole alleges the offense of assault. Sgt. Maple 
is the alleged victim of the assault. 

3. Sgt. Maple is scheduled to be rotated to Conti- 
nental United States in the draft leaving 30 May 1957. 

4. It is believed that it is for the good of the service 
not to detain Sgt. Maple from returning to Continental 
United States and for this reason a request for his 
deposition is being made. 

5. It is further requested that certified counsel be 
appointed to represent Pvt. Dole and the Government 
as there is a possibility that this case may be referred 
to a general court-martial. 

6. The suggested date for the taking of this deposi- 
tion is 29 May 1957. 

7. A copy of this request has been given to Pvt. Dole. 


Subj: 





18 May 1957. 
From: Commanding General, First Marine Aircraft 
Wing, FMF Pacific 
To: Major Alfred Bans, 02299, U. S. Marine Corps, 
Marine Wing Service Group 17, 1st Marine Air- 
craft Wing, FMF Pacific 
Subj: Authorization to take deposition on oral argu- 
ment of Sgt. Max Maple, 945679, USMC, in the 
case of Pvt. Allen Dole, 122334, USMC 
Ref: (a) Para. 117, MCM, 1951 
1. In accordance with the provisions of reference (a), 
you are directed to take the oral deposition of the in- 
dividual below named on 29 May 1957, concerning all 
investigations and charges pending and completed in 
the case of Pvt. Dole, 122334, USMC: 
Sgt. Max Maple, 945679, USMC 
2. Lt. Lawrence Lockhart, 321231, USMC, certified 
in accordance with Article 276, UCMJ, is designated to 
appear in behalf of the United States. Captain Joseph 
Johns, 123321, USMC, certified in accordance with 
Article 27b, UCMJ, will act in behalf of the defense. 
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3. You will serve a copy of this communication upon 
Pvt. Dole and cause his endorsement with time and 
date received to be placed hereon. 

4. Upon compliance herewith and the completion of 
the deposition, you will notify the Staff Legal Officer. 


Although the court in U. S. v. Ciarletta * in- 
terpreted Article 49 of the Code as not requir- 
ing the prior approval of the convening author- 
ity to validate the taking of deposition testi- 
mony, the above procedure is recommended. It 
is important that the defense counsel for the 
accused be informed of the request to take an 
oral deposition in order that he be afforded an 
opportunity to object. The grant or denial of 
the request is within the discretionary power of 
the convening authority. In Ciarletta, the court 
announced that the initial step in taking a dep- 
osition is notification to counsel of time and 
place of taking as well as other details. There, 
the court also held that counsel for the accused 
must have opportunity to oppose the taking of 
the deposition and be able to request the con- 
vening authority to prevent prosecution from 
proceeding in that manner. Consequently, for 
orderly procedure, it appears expedient for such 
a letter to be forwarded to the convening au- 
thority with notification to the opposing party 
and to receive a written grant or denial of per- 
mission. Once the grant of permission has been 
given, the opposite party will again be put on 
notice of the time and place for the testimony 
to be taken. Later, if necessary, with the con- 
sent of all parties, the officer appointed to take 
the deposition may modify the time and place 
of taking the testimony. 

In the event that circumstances require a 
special letter notifying the opposite party that 
a deposition of a specific witness will be taken, 
the following letter may be used as a form: 

17 May 1957. 
From: Lt. Lawrence Lockhart, 321231, USMC 
To: Captain Joseph Johns, 123321, USMC, H&HS, 
1st Marine Aircraft Wing, FMF Pacific 
Deposition of Sgt. Max Maple, 945679, USMC, 
in the case of Pvt. Allen Dole, 122334, USMC, 
H&HS 

1. You are hereby notified that the oral disposition 
of Sgt. Max Maple, 945679, USMC, in the case of Pvt. 
Allen Dole, 122334, USMC, H&HS, will be taken in 
the court-martial recom, Building X, Marine Air Sta- 
tion, Iwakuni, Japan, at 0900, 29 May 1957. 

2. It is requested that the date and time this com- 
munication was received by you be indicated by en- 
dorsement hereon.” 


Subj: 





25. 7 USCMA 606, 23 CMR 70. 

26. U.S. v. Valli, 7 USCMA 60, 20 CMR 186. 

27. Adapted from Depositions by Capt. J. C. Burke, Jr., USAF, Air 
Command & Staff School Pamphlet. 
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Special counsel appointed to take a deposi- 


tion must familiarize themselves with all details - 


of the case. The defense counsel should consult 
with the accused. Both counsel should have 
access to the prospective witness for interview. 
Ordinarily, it is the responsibility of the party 
at whose instance the deposition is to be taken 
to arrange for a proper place to take the depo- 
sition and to arrange for the presence of re- 
quired personnel: 


In the event the accused is represented by a 
civilian attorney and the defense requests a 
deposition, the appointed military defense 
counsel should insure that necessary arrange- 
ments are made. In this situation, he should 
coordinate the matter with the trial counsel or 
other officer designated to represent the Gov- 
ernment. 

The taking of a deposition and its use during 
trial will be discussed in the second part of this 
article. 





LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 


INSTALLMENT PURCHASES 


Installment purchases probably create more misun- 
derstanding and hardship than any single form of busi- 
ness dealing. This is generally through lack of serious 
consideration beforehand, over-selling on the part of 
some concerns and individuals and lack of understand- 
ing of the legal consequences. The most common form 
of installment purchase is the conditional sale, where, 
for a small down payment possession of the property is 
given to the purchaser but title is reserved in the seller. 
The buyer must then make periodic payments, usually 
monthly, and when the full purchase price plus interest 
and charges is paid, title is transferred to the buyer. 
This procedure enables persons to acquire property 
which they could not get if they were required to pay 
cash, but frequently they pay dearly for this privilege. 
Basically what happens in an arrangement such as this 
is that the purchaser borrows the balance of the pur- 
chase price from the seller himself or from a finance 
company, and repays the money plus interest over a set 
period of time. For the privilege of getting possession 
of the property, to reimburse the lender for the losses 
occasioned by financing and to protect the lender’s in- 
terest, the buyer also pays “finance charges.” Interest 
is regulated by law, but finance charges in most in- 
stances are not. A buyer may therefore find himself 
paying 20%-30% more over a period of time than the 
actual cost of the article purchased. This is not true 
in ali cases, but is something to watch out for. 

An even more drastic result is reached if a purchaser 
fails to make his payments on time. Most conditional 
sales contracts provide that upon default the seller or 
lender may repossess the property without going 
through court, may sell the property again, and if the 
proceeds of the second sale do not satisfy the balance 


due, may sue the purchaser for the difference. The 
buyer may then find tha* he has lost the money he has 
paid plus the property, and that he has a judgment 
against him for still more money. Such a procedure 
seems harsh, but it can be and is followed. 

Such contracts have their uses, but they should never 
be entered into unnecessarily or without full under- 
standing of the consequences. A few simple precau- 
tions will save a lot of headaches. 

(1) Never buy anything “on time” that you do not 
need. It is much better to save your money and pay 
cash. 

(2) When you are getting ready to buy—shop around. 
Do not allow yourself to be bullied, dazzled or “fast- 
talked” by a salesman into buying something you find 
out later you do not want. Generally speaking it is a 
buyer’s market. If you do not buy today, you can get 
the same thing or something better tomorrow or next 
week. Do not accept at face value everything the sales- 
man tells you. Remember, he is trying to make a sale 
and he may exaggerate or “puff” his merchandise. 

(3) If you must finance, try a bank or some private 
arrangement if possible. You will get a much better 
deal. Again, shop around. You do not have to deal 
with the finance company the seller recommends. 

(4) Never sign a contract in blank, regardless of 
what the seller tells you, and never sign one that you 
have not read and completely understood. If you have 
any doubts, seek advice BEFORE Signing. 

(5) Do not figure your pay check down to the last 
penny in order to make a purchase. If an emergency 
arises you may be unable to make your installment 
payments and lose both your money and the property. 
Keep in mind that “easy payments” from the seller’s 
point of view might not be so easy on your budget. 
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All personnel whose dependents are covered by com- 
mercial hospitalization or medical service insurance are 
advised to consult their agent and evaluate their poli- 
cies in light of the Dependent’s Medical Care Act. In 
some instances because of broader coverage under a 
commercial policy it may be advisable to continue to 


carry insurance, while in other instances because con- 
tracts exclude benefits for care which may be obtained 
under the Medical Care Act, continuing to pay premiums 
might in effect be a waste of money. Each case will 
be a matter of individual situation and preference. 
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SUMMARY COURT-MARTIAL PROCEDURE 


CAPTAIN J. Q. NESMITH, USMC 


HE PROCEDURE of a summary court- 

martial is not confined to the limits of the 
courtroom. It begins with the appointment of 
a commissioned officer as a summary court 
officer. As a matter of policy, he should be 
of the rank of a Lieutenant in the Navy, a 
Captain in the Marine Corps, or of a more senior 
rank if available. To be so appointed imposes 
a great responsibility. 

This article is primarily directed to persons 
who have been appointed as summary court offi- 
cers and to those who may expect to be ap- 
pointed. It is designed to serve as a guide to 
the procedure of a summary court-martial from 
receipt of charges by the court to the final action 
of the convening authority on the record of trial. 
A trial guide is not included; an excellent guide 
appears in the February 1952 issue of the JAG 
Journal, p. 7. 


PROCEDURE PRIOR TO TRIAL 


You have been appointed a summary court 
officer. Before a case is referred to you for 
trial, you should carefully review your qualifi- 
cations and fitness for the position. Obtain 
up-to-date copies of the Manual for Courts- 
Martial, United States, 1951 and the 1955 Naval 
Supplement to the Manual for Courts-Martial, 
United States, 1951. Become well versed in 
their contents, particularly Chapters XIV, 
XXVII, and XXVIII of the Manual. In addi- 
tion, you should review local regulations and the 
legal standing operating procedures of your 
unit and superiors in the chain of command. 

It is good practice to frequently visit the 
legal section of the command and become ac- 
quainted with the legal officer. He will always 
be ready and willing to advise on questions of 
law and assist wherever possible. It is to his 
credit for his organization to have smoothly op- 
erating judicial processes. 

Upon receipt of the charges, take immediate 
action to bring the accused to trial. Delay in 
judicial matters reflects adversely upon the ad- 
ministration in the command and defeats the 
ends of military justice. Maximum speed and 
care, consistent with justice to the accused, are 
required from receipt of information concern- 
ing a possible offense through the completion 
of trial, preparation of the record, and appel- 
late review. 
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Study the case. Make certain that a sum- 
mary court-martial is authorized to try the 
person and offense.. Examine the charge 
sheet, allied papers, and evidence of previous 
convictions. Correct and initial any slight er- 
rors in the charges. If substantial changes are 
required, refer the matter to the convening 
authority.2. Check each specification to deter- 
mine whether it is in due form and technically 
correct. The sample specifications set forth in 
Appendix 6 of the Manual should be followed. 
In doing this, make sure that any changes to 
sample specifications resulting from decisions 
of the United States Court of Military Appeals 
have been entered in the Manual you use. 

Examine page one of the charge sheet for 
correctness of entries as to data of the accused. 
The place—geographical location of the com- 
mand—date of charges, name of the accused, 
service number, rank, organization, armed 
force—including reserve on active duty when 
appropriate—date of birth, pay per month, rec- 
ord of service, and data as to restraint should 
all be checked against the records of the ac- 
cused. 

If the accused is contributing toward a 
“Queen” allotment for dependents, his required 
contribution is $40 if he is in grade E3 or below, 
$60 is he is in grade E4 or E5, and $80 if he 
is in grade E6 or E7. If he makes no contribu- 
tion toward a “Queen” allotment, the word 
“None” should be entered in the appropriate 
block. No other allotment should be shown. 

If the accused is on sea or foreign duty and 
entitled to extra pay therefrom, the appropri- 
ate block should indicate that amount. Re- 
member that a person in confinement is not en- 
titled to such extra pay, and it should not be 
included with basic pay in figuring the maxi- 
mum forfeiture which might be awarded with 
confinement. 

Check the affidavit section on page three of 
the charge sheet. It should show the signa- 
ture, rank, armed force, and organization of 
the accuser. The affidavit must be properly 
executed by an officer authorized to administer 
oaths. Officers authorized to administer oaths 


1. MCM 1951, par. 8 and 16. 
2. MCM 1951, par. 79c. 
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are set forth in Article 136, UCMJ and the 1955 


NS MCM, Section 0124. The date of the affi- © 


davit should be subsequent to the date of the 
last offense charged. 

The first indorsement by the convening au- 
thority on page three of the charge sheet should 
correctly reflect the designation of command 
of the convening authority, the geographical 
location of the command, the date of referral 
to trial—it should not be prior to the date of 
the court’s appointing order, the court to which 
the case is referred, and the typed name and 
signature of the convening authority together 
with his rank, armed force, and official capacity. 
This endorsement should be personally signed 
by the officer who convened the court. 

As soon as you have made the foregoing pre- 
liminary study of the case, arrange for an in- 
terview with the accused. Ordinarily, he will 
not be confined and can be reached through his 
immediate commanding officer or department 
head. When he appears, tell him who you are 
and allow him to be at ease. Advise him of 
the general nature of the charges, and the fact 
that they have been referred to you for trial. 
Although service of charges is not specifically 
required in summary court-martial cases, serv- 
ice should be made by furnishing the accused 
with a copy of the charge sheet. In your mul- 
tiple capacity as trial counsel, defense counsel, 
and judge, you should comply with every pro- 
vision consistent with justice. Upon delivery 
of a copy of the charge sheet to the accused, 
complete the service of charges section at the 
bottom of page three of the charge sheet. 

Tell the accused the name of the officer who 
appointed the court and the name of the ac- 
cuser. Explain your position as combination 
trial counsel, defense counsel, and court. As- 
sure him that you will advise and assist him in 
every possible way. If the accused desires and 
obtains counsel of his own choice, you should 
allow such counsel to sit with the accused and 
represent him during trial, but doing so will 
not relieve you of your duty to assist the ac- 
cused. As summary court-martial, you are the 
appointed defense counsel. There is no re- 
quirement for any other appointed defense 
counsel. 

Inform the accused of the witnesses in the 
case. Explain that witnesses will be called for 
and against him and that you will call and assist 
him in questioning any witness for him. Ex- 
plain his right to cross-examine any witness. 

Before discussing the merits of the case with 


the accused, carefully explain his rights under 
Article 31 and be sure he understands those 
rights before proceeding. 

Explain his right to object to trial by sum- 
mary court-martial. Tell him that if he objects, 
you will have to return the case to the conven- 
ing authority who will probably refer it to a 
special court-martial. This should be simply 
stated as a fact for his information without any 
hint of pressure being imposed. After he in- 
dicates that he understands, ask him whether 
he intends to consent to trial by summary court- 
martial. If he says he will object, give him 
time to consider his decision before having him 
check the appropriate block and sign his name 
on page four of the charge sheet. Fill out and 
sign that portion of page four regarding the ac- 
cused’s failure to consent and return the charges 
and allied papers to the convening authority. 
Disregard that part concerning permission to 
refuse punishment under Article 15; this does 
not apply to personnel of the Navy or the Ma- 
rine Corps. 

Ask the accused how he intends to plead after 
he indicates his intention to consent to trial by 
summary court. Your study of the allied pa- 
pers and charges, plus interviews with wit- 
nesses, should tell you whether a plea of guilty 
is improvidently made. If there is any possi- 
bility of innocence, enter a plea of not guilty 
for the accused and proceed on that basis. 

Explain to the accused that he has the right 
either to testify as a witness on the merits or to 
remain silent.* Explain the meaning and effect 
of his plea if he intends to plead guilty to any 
offense and the maximum sentence which may 
be awarded.‘ 

If the accused intends to plead guilty, and 
you are prepared to accept that plea, proceed 
to the formalities of the trial. Your prelim- 
inary interview with the accused should have 
prepared the foundation for a smooth trial, 
eliminating the necessity for any but brief ex- 
planations of the accused’s rights, when appro- 
priate, during the proceedings. 

If the accused intends to plead not guilty, 
set a time and place for the trial. Pick a 
quiet place, preferably the place used for spe- 
cial courts-martial. You may find that you will 
need the services of a court reporter if the case 
involves lengthy testimony. A good record of 
the testimony elicited from witnesses is of para- 
mount importance. Your unit legal officer will 
be able to assist you with this problem. 


3. UCM art. 31; MCM 1951, par. 79d (1), app. 8a. 
4. MCM 1951, paras. 79d (1) and 126c. 
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Notify the accused and all witnesses to be 
present at the time and place of trial. Tell 
them the uniform that you have prescribed for 


the trial. Arrangements for military wit- 
nesses to appear should be made through their 
immediate superior officer. If they are mem- 
bers of your own unit, a call to their department 
head should suffice. 

The presence of civilian witnesses can be ob- 
tained by the use of the subpoena. You have 
authority to subpoena a civilian who is a mate- 
rial witness. Before doing so, you should con- 
sult with your legal officer to obtain the neces- 
sary forms and be advised on the use of them. 
In many instances, a witness will agree to 
appear merely if he is asked. Remember, how- 
ever, the execution of a subpoena is necessary 
if payment of witness fees is to be made. 

The preparation and use of depositions to 
obtain the testimony of an absent witness may 
become necessary. In that event, you should 
make a special study of the subject,’ and then 
consult with your legal officer as to the’ pro- 
cedure to use. 

Obtain a copy of Military Justice Handbook, 
The Law Officer, DA Pamphlet No. 27-9. Use 
it in studying the elements of proof. Study the 
discussion of the offense in the appropriate par- 
agraph of Chapter XXVIII of the Manual. The 
Law Officer Handbook, especially Appendix I, 
can be very helpful on the elements of proof, 
particularly if the specifications fall under Ar- 
ticle 134. This pamphlet also provides useful 
instructions on possible affirmative defenses of 
the accused and other miscellaneous instruc- 
tions. 

Prepare a proof-analysis sheet for each spec- 
ification. To prepare this sheet, take a plain 
piece of paper and draw a line down the center 
of the page. On the left side, list and number 
all the parts of the specification that must be 
proved. Start with the accused’s name, rank, 
armed force, unit or organization, and the time 
and place of the offense. Next, list all the ele- 
ments of the offense. When you have done this, 
start at the opposite side of the page and, num- 
bering each, list the witnesses or evidence you 
intend to use to support each item on the left 
side of the sheet. Check to see that you have 
evidence to support every element. Each one 
of them must be proved beyond a reasonable 
doubt for a conviction of that offense. 

Prepare questions for each witness you ex- 
pect to call. Form your questions so that you 


will bring out the testimony in a logical and 
orderly manner. Call the witnesses in such a 
way that their testimony will unfold the com- 
plete story in the order in which it happened. 
Avoid the use of leading questions. 

Just prior to convening the court, ask the 
accused if he has changed his mind about con- 


senting to trial by summary court-martial. 


Have him check the appropriate block and sign 
his name on page four of the charge sheet. 
With his consent, you are ready to proceed te 
trial. 


PROCEDURE DURING TRIAL 


Read your appointing order to the accused. 
A summary court-martial is not sworn as such; 
he functions under his oath of office as a com- 
missioned officer. If you employ the services of 
a court reporter, administer the appropriate 
oath to him. The same applies if an in- 
terpreter is used. 

Read or show the charges and specifications to 
the accused and be sure that he understands 
them. Ask him how he pleads to each specifica- 
tion and charge. He must plead to both the 
specifications and the charges. 

If the accused pleads guilty to any specifica- 
tion and charge, explain that he admits every 
element of that offense and advise him that you 
may find him guilty of such offense without 
further proof. Remind him of the maximum 
punishment that can be awarded and ask him if 
he persists in his plea. If you accept the plea 
of guilty, you may find the accused guilty of 
that offense without hearing witnesses on its 
merits. Do not accept a guilty plea if the ac- 
cused does not thoroughly understand the 
offense charged or if there appears to be any 
possibility of his innocence. 

If the accused pleads not guilty, proceed with 
the trial. Call each witness and swear him 
in accordance with the prescribed oath in para- 
graph 114 of the Manual. When he concludes 
his testimony, instruct him not to discuss his 
testimony with anyone other than the accused 
and his counsel or yourself. Call prosecution 
witnesses first, then defense witnesses. Give 
the accused the right to cross-examine and assist 
him in such examination. Follow the rules of 
evidence when applicable. Do not allow per- 
sons being called as witnesses to remain in the 
courtroom during the testimony of others. 

Ask the accused if he desires any additional 
witnesses called. If so, summon them at once. 
Explain his right to testify on the merits or to 





5. MCM 1951, par. 117. 
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remain silent.’ If he elects to testify, admin- 


ister the oath for a witness and allow him to © 


make his statement. You may then cross-ex- 
amine him concerning any offense about which 
he has testified. 

Give the accused an opportunity to examine 
all real or documentary evidence you will 
consider in reaching the findings. 

When the accused has nothing further to of- 
fer or request, and you have presented all the 
available evidence, close the court to consider 
the findings. Go over all the elements on your 
proof-analysis sheets and determine if there has 
been sufficient evidence to support each beyond 
a reasonable doubt. Take ample time to care- 
fully deliberate. When you have reached a de- 
cision, call the accused, open court, and an- 
nounce the findings. 

If you find the accused not guilty of all 
charges and specifications, adjourn the court 
and notify the convening authority so that all 
rights of the accused may be restored. 

If the accused is found guilty of any specifi- 
cation, show or read to him any admissible evi- 
dence of previous convictions and the personal 
data appearing on the first page of the charge 
sheet. Ask him whether they are correct. If 
he contends they are not correct in any particu- 
lar, you must determine the issue. 

Next, advise the accused of his right to sub- 
mit matter in extenuation or mitigation, includ- 
ing the making of an unsworn statement. 

Determine a legal and proper sentence. Be 
guided by the maximum penalty a summary 
court-martial may award’ and the table of 
equivalent punishments.’® The Table of Maxi- 
mum Punishments contained in the Manual does 
not reduce the maximum punishment limits for 
summary courts-martial in any offense, except 
that of loaning money at a usurious or un- 
conscionable rate of interest to another in the 
military service. No confinement may be ad- 
judged in such cases unless you have evidence 
of two or more previous convictions." 

In computing forfeiture of pay, remember 
that if reduction in grade is also adjudged, the 
forfeitures are based upon the pay of the ac- 
cused in the grade to which reduced. After 
determining the basic pay per month on which 
the forfeiture is to be computed, deduct the con- 
tribution to family allotment, if any, and you 

may impose a forfeiture not to exceed two- 
thirds of the remainder. Remember, if con- 


7. MCM 1951, par. 79d (3); app. 8a. 

8. MCM 1951, paras. 75c, 79d (4); app. 8a. 

9. MCM 1951, paras. 16b and 126c (2). 

10. MCM 1951, par. 127c¢. 

ll. MCM 1951, Table of Maximum Punishments, Sections A and B. 





finement is adjudged, sea or foreign duty pay 
cannot be included with basic pay in de- 
termining the forfeiture. As soon as you have 
decided on a proper sentence, announce it to the 
accused in open court. 


PROCEDURE AFTER TRIAL 


Notify the accused’s commanding officer of 
the result of the trial. Do not feel that you 
must offer an explanation of your findings or 
sentence in the case. If you have found the 
accused not guilty, no amount of posttrial talk 
can ever change the verdict. If the finding was 
guilty, the convening authority will have an 
opportunity to review and act on the record 
you prepare.” 

If the accused entered a plea of not guilty 
and was found guilty, you must prepare a sum- 
mary of the testimony of each witness who 
testified..* Set down the testimony as it was 
given; in the first person, as if the witness were 
talking. Place your signature at the end of 
the summary of testimony to authenticate its 
correctness. Make and append to the record 
certified true copies of any documents admitted 
as evidence. Prepare certified true descrip- 
tions of any real evidence considered and ap- 
pend them to the record. 

Prepare the record of trial in triplicate un- 
less otherwise directed. On page one of the 
charge sheet, line out and initial the name of 
any witness who did not testify. If witnesses 
other than those listed were called, insert their 
names and addresses on all copies of the charge 
sheet noting whether they testified for the pros- 
ecution or defense. 

On page four of the charge sheet indicate 
that the accused was advised of his rights in 
accordance with sub-paragraph 79d of the Man- 
ual by checking the appropriate block in Item 
2. Follow the form in Appendix 11 of the 
Manual and record the pleas and findings for 
each specification and charge. Record the sen- 
tence, if any, using the appropriate form pre- 
scribed in Appendix 13 of the Manual. Show 
the number of previous convictions considered. 
Be sure to append certified copies of the evi- 
dence of previous convictions to the record. 
Complete the summary court-martial section of 
page four and authenticate the record by sign- 
ing the original and all copies in the space pro- 
vided. Forward the record with the allied 
papers to the convening authority. 





12. UCMJ art. 37. 
13. 1955 NS MCM, sec. 0116. 
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PROCEDURE BY CONVENING AUTHORITY 


The convening authority will take immediate 
action to approve or disapprove the sentence. 
If the accused has been acquitted of all charges 
and specifications, the convening authority 
should only note that the record has been ex- 
amined as to jurisdiction and whether the court 
had jurisdiction over the accused and the of- 
fense tried. He will see that the case is num- 
bered and will examine the record to make 
certain the summary court has complied with 
all legal requirements. He will check the sen- 
tence to insure that it is not in excess of the 
legal limits. 

The convening authority will direct the com- 
pletion of page four of the charge sheet for 
his signature. His action, when approving or 
disapproving the sentence, will follow the forms 
of action set forth in Appendix 14a of the Man- 
ual. He will designate a place of confinement if 
confinement is a part of the sentence as ap- 
proved. An order promulgating the result of a 
trial by summary court-martial is not required. 

After the action of the convening authority 
and before forwarding the record, the custo- 
dian of the personnel records of the accused 


will, in case of an approved sentence, enter the 
essential data on the accused’s service record 
and make a notation to this effect at the bot- 
tom of page four on all copies of the record 
of trial. 

If the trial is a rehearing of a former 
trial, the record of the former trial must ac- 
company the new record. One complete copy 
of the record is retained in the unit files and the 
original and one copy are forwarded to the of- 
ficer exercising general court-martial jurisdic- 
tion over the command." 


CONCLUSION 


A finding of not guilty by a properly con- 
vened summary court-martial which had juris- 
diction over the accused and the offense tried 
can never be reversed. A finding of guilty is 
subject to appelate review and may be disap- 
proved. The decision at trial level as to the 
guilt or innocence of the accused is your respon- 
sibility. Guard that decision well from im- 
proper influence. Be sure you perform your 
duties in such a manner that there will be no 
doubt that justice was done. 


14. MCM 1951, par. 91c. 








RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Retired reservists—Double compensa- 
tion— 

@ Federal civilian officers and employees who have been 
or may be granted retired pay and who, prior to Janu- 
ary 1, 1953, were members of the Officers’ Reserve Corps 
or National Guard or who, after that date, were mem- 
bers of any of the reserve components during the period 
covered by. the payment may receive retroactive and 
prospective military retired pay in addition to civilian 
compensation in accordance with Tanner v. United 
States, 129 Ct. Cl. 792, which excluded such reservists 
from the Dual Compensation statute. 35 CompGen 
497, modified. CompGen Decision B-123382, 11 June 
1957. 


MILITARY PERSONNEL—Gratuities—Mustering-out pay—dActive 
duty continued after disability retirement— 

@ Navy officers who are retired for physical disability 
but who are not immediately released from active duty 
are not to be regarded as members transferred or re- 
turned to the retired list on the date of actual release 
from the service so as to be precluded from receiving 
mustering-out pay under 38 U. S. C. 1012 (b). 
CompGen Decision B-131530, 18 June 1957. 


MILITARY PERSONNEL—Retired pay annuity elections—Correc- 
tion— 

@ A second annuity option election made by a member 
of the uniformed services (after receipt of advice that 
the prior combination of options exceeded the maximum 
reduced retired pay permitted under section 4 (b) of 
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the Uniformed Services Contingency Option Act may 
be considered as a correction of an error in the first 
election rather than a modification of an election. The 
correction action is effective from the date of the orig- 
inal election. 

An officer corrected an erroneous annuity option elec- 
tion by designating options (3) and (4) under section 
4(a) of the Uniformed Services Contingency Option 
Act. He indicated an intention that his wife should re- 
ceive an annuity of one-half of his retired pay so long as 
she remains eligible and that a similar amount should 
be paid to his children on termination of the wife’s an- 
nuity. He may be considered as having elected an an- 
nuity payable to his wife and, on termination of her 
eligibility, an annuity payable on the basis of one-half 
of his reduced retired pay under options (3) and (4). 

An officer corrected an erroneous annuity option elec- 
tion because it exceeded the maximum percentage of re- 
duced retired pay permissible by designating options (3) 
and (4) under section 4 (a) of the Uniformed Services 
Contingency Option Act. He may be considered as hav- 
ing taken action consistent with the original election to 
provide an annuity payable to his wife and, upon ter- 
mination of her eligibility, an annuity to his daughter on 
the basis of one-half of his reduced retired pay under 
options (3) and (4), effective from the date of the orig- 
inal election. CompGen Decision B—130063, 9 May 1957. 
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